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H. L. A. Hart * 

Professor Hart defends the Positivist school of jurisprudence from 
many of the criticisms which have been leveled against its insistence 
on distinguishing the law that is from the law that ought to be. He 
first insists that the critics have confused this distinction with other 
Positivist theories about law which deserved criticism, and then pro- 
ceeds to consider the merits of the distinction. 

N this article I shall discuss and attempt to defend a view 
which Mr. Justice Holmes, among others, held and for which 

he and they have been much criticized. But I wish first to say 
why I think that Holmes, whatever the vicissitudes of his Amer- 
ican reputation may be, will always remain for Englishmen a 
heroic figure in jurisprudence. This will be so because he mag- 
ically combined two qualities: one of them is imaginative power, 
which English legal thinking has often lacked; the other is clar- 
ity, which English legal thinking usually possesses. The English 
lawyer who turns to read Holmes is made to see that what he had 
taken to be settled and stable is really always on the move. To 
make this discovery with Holmes is to be with a guide whose words 
may leave you unconvinced, sometimes even repelled, but never 
mystified. Like our own Austin, with whom Holmes shared many 
ideals and thoughts, Holmes was sometimes clearly wrong; but 
again like Austin, when this was so he was always wrong clearly. 
This surely is a sovereign virtue in jurisprudence. Clarity I know 
is said not to be enough; this may be true, but there are still 
questions in jurisprudence where the issues are confused because 

t The original version of this article was delivered in April I957 as the Oliver 
Wendell Holmes Lecture at the Harvard Law School. 
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H.L.A. Hart Is a Legal Positivist

Legal Positivism

What the law is—opposed to what the law ought to be—
can be entirely explained and determined by means of 
empirically verifiable social facts, such as acts of Congress, 
written laws, the intentions of the legislators, the 
circumstances under which a law was passed, the corpus 
of existing law, etc. 
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ciple of legality, nulla poena sine lege.10 Some, I know, find 
the political and moral insight of the Utilitarians a very simple 
one, but we should not mistake this simplicity for superficiality 
nor forget how favorably their simplicities compare with the pro- 
fundities of other thinkers. Take only one example: Bentham on 
slavery. He says the question at issue is not whether those who 
are held as slaves can reason, but simply whether they suffer.11 
Does this not compare well with the discussion of the question in 
terms of whether or not there are some men whom Nature has 
fitted only to be the living instruments of others? We owe it to 
Bentham more than anyone else that we have stopped discussing 
this and similar questions of social policy in that form. 

So Bentham and Austin were not dry analysts fiddling with 
verbal distinctions while cities burned, but were the vanguard of 
a movement which laboured with passionate intensity and much 
success to bring about a better society and better laws. Why then 
did they insist on the separation of law as it is and law as it ought 
to be? What did they mean? Let us first see what they said. 
Austin formulated the doctrine: 

The existence of law is one thing; its merit or demerit is an- 
other. Whether it be or be not is one enquiry; whether it be or be 
not conformable to an assumed standard, is a different enquiry. A 
law, which actually exists, is a law, though we happen to dislike it, 
or though it vary from the text, by which we regulate our approba- 
tion and disapprobation. This truth, when formally announced as 
an abstract proposition, is so simple and glaring that it seems idle 
to insist upon it. But simple and glaring as it is, when enunciated 
in abstract expressions the enumeration of the instances in which it 
has been forgotten would fill a volume. 

Sir William Blackstone, for example, says in his "Commentaries," 
that the laws of God are superior in obligation to all other laws; 
that no human laws should be suffered to contradict them; that 
human laws are of no validity if contrary to them; and that all valid 
laws derive their force from that Divine original. 

Now, he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, I assent to it without hesita- 
tion. Perhaps, again, he means that human lawgivers are 
themselves obliged by the Divine laws to fashion the laws which 

10 BENTHAM, Anarchical Fallacies, in 2 WORKS 489, 5II-I2 (Bowring ed. I859) 

(art. VIII); BENTHAM, Principles of Morals and Legislation, in i WORKS I, I44 
(Bowring ed. I859) (c. XIX, iith para.). 

1 Id. at I42 n.? (c. XIX, 4th para. n.?). 
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they impose by that ultimate standard, because if they do not, God 
will punish them. To this also I entirely assent 

But the meaning of this passage of Blackstone, if it has a mean- 
ing, seems rather to be this: that no human law which conflicts with 
the Divine law is obligatory or binding; in other words, that no 
human law which conflicts with the Divine law is a law 12 

Austin's protest against blurring the distinction between what 
law is and what it ought to be is quite general: it is a mistake, 
whatever our standard of what ought to be, whatever "the text by 
which we regulate our approbation or disapprobation." His ex- 
amples, however, are always a cpnfusion between law as it is and 
law as morality would require it to be. For him, it must be re- 
membered, the fundamental principles of morality were God's com- 
mands, to which utility was an "index": besides this there was the 
actual accepted morality of a social group or "positive" morality. 

Bentham insisted on this distinction without characterizing 
morality by reference to God but only, of course, by reference to 
the principles of utility. Both thinkers' prime reason for this in- 
sistence was to enable men to see steadily the precise issues posed 
by the existence of morally bad laws, and to understand the spe- 
cific character of the authority of a legal order. Bentham's gen- 
eral recipe for life under the government of laws was simple: it 
was "to obey punctually; to censure freely."13 But Bentham was 
especially aware, as an anxious spectator of the French revolution, 
that this was not enough: the time might come in any society 
when the law's commands were so evil that the question of re- 
sistance had to be faced, and it was then essential that the issues 
at stake at this point should neither be oversimplified nor ob- 
scured.14 Yet, this was precisely what the confusion between law 
and morals had done and Bentham found that the confusion had 
spread symmetrically in two different directions. On the one hand 

12 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED I84-85 (Library of 
Ideas ed. '954). 

13 BENTHAM, A Fragment on Government, in I WORKS 22I, 230 (Bowring 
ed. I859) (preface, i6th para.). 

14 See BENTHAM, Principles of Legislation, in THE THEORY OF LEGISLATION I, 65 
n.* (Ogden ed. I931) (C. XII, 2d para. n.*). 

Here we touch upon the most difficult of questions. If the law is not what it 
ought to be; if it openly combats the principle of utility; ought we to obey it? 
Ought we to violate it? Ought we to remain neuter between the law which 
commands an evil, and morality which forbids it? 

See also BENTHAM, A Fragment on Government, in i WORKS 22I, 287-88 (Bowring 
ed. I859) (c. IV, 2oth-25th paras.). 
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ciple of legality, nulla poena sine lege.10 Some, I know, find 
the political and moral insight of the Utilitarians a very simple 
one, but we should not mistake this simplicity for superficiality 
nor forget how favorably their simplicities compare with the pro- 
fundities of other thinkers. Take only one example: Bentham on 
slavery. He says the question at issue is not whether those who 
are held as slaves can reason, but simply whether they suffer.11 
Does this not compare well with the discussion of the question in 
terms of whether or not there are some men whom Nature has 
fitted only to be the living instruments of others? We owe it to 
Bentham more than anyone else that we have stopped discussing 
this and similar questions of social policy in that form. 

So Bentham and Austin were not dry analysts fiddling with 
verbal distinctions while cities burned, but were the vanguard of 
a movement which laboured with passionate intensity and much 
success to bring about a better society and better laws. Why then 
did they insist on the separation of law as it is and law as it ought 
to be? What did they mean? Let us first see what they said. 
Austin formulated the doctrine: 

The existence of law is one thing; its merit or demerit is an- 
other. Whether it be or be not is one enquiry; whether it be or be 
not conformable to an assumed standard, is a different enquiry. A 
law, which actually exists, is a law, though we happen to dislike it, 
or though it vary from the text, by which we regulate our approba- 
tion and disapprobation. This truth, when formally announced as 
an abstract proposition, is so simple and glaring that it seems idle 
to insist upon it. But simple and glaring as it is, when enunciated 
in abstract expressions the enumeration of the instances in which it 
has been forgotten would fill a volume. 

Sir William Blackstone, for example, says in his "Commentaries," 
that the laws of God are superior in obligation to all other laws; 
that no human laws should be suffered to contradict them; that 
human laws are of no validity if contrary to them; and that all valid 
laws derive their force from that Divine original. 

Now, he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, I assent to it without hesita- 
tion. Perhaps, again, he means that human lawgivers are 
themselves obliged by the Divine laws to fashion the laws which 

10 BENTHAM, Anarchical Fallacies, in 2 WORKS 489, 5II-I2 (Bowring ed. I859) 

(art. VIII); BENTHAM, Principles of Morals and Legislation, in i WORKS I, I44 
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they impose by that ultimate standard, because if they do not, God 
will punish them. To this also I entirely assent 

But the meaning of this passage of Blackstone, if it has a mean- 
ing, seems rather to be this: that no human law which conflicts with 
the Divine law is obligatory or binding; in other words, that no 
human law which conflicts with the Divine law is a law 12 

Austin's protest against blurring the distinction between what 
law is and what it ought to be is quite general: it is a mistake, 
whatever our standard of what ought to be, whatever "the text by 
which we regulate our approbation or disapprobation." His ex- 
amples, however, are always a cpnfusion between law as it is and 
law as morality would require it to be. For him, it must be re- 
membered, the fundamental principles of morality were God's com- 
mands, to which utility was an "index": besides this there was the 
actual accepted morality of a social group or "positive" morality. 

Bentham insisted on this distinction without characterizing 
morality by reference to God but only, of course, by reference to 
the principles of utility. Both thinkers' prime reason for this in- 
sistence was to enable men to see steadily the precise issues posed 
by the existence of morally bad laws, and to understand the spe- 
cific character of the authority of a legal order. Bentham's gen- 
eral recipe for life under the government of laws was simple: it 
was "to obey punctually; to censure freely."13 But Bentham was 
especially aware, as an anxious spectator of the French revolution, 
that this was not enough: the time might come in any society 
when the law's commands were so evil that the question of re- 
sistance had to be faced, and it was then essential that the issues 
at stake at this point should neither be oversimplified nor ob- 
scured.14 Yet, this was precisely what the confusion between law 
and morals had done and Bentham found that the confusion had 
spread symmetrically in two different directions. On the one hand 

12 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED I84-85 (Library of 
Ideas ed. '954). 

13 BENTHAM, A Fragment on Government, in I WORKS 22I, 230 (Bowring 
ed. I859) (preface, i6th para.). 

14 See BENTHAM, Principles of Legislation, in THE THEORY OF LEGISLATION I, 65 
n.* (Ogden ed. I931) (C. XII, 2d para. n.*). 

Here we touch upon the most difficult of questions. If the law is not what it 
ought to be; if it openly combats the principle of utility; ought we to obey it? 
Ought we to violate it? Ought we to remain neuter between the law which 
commands an evil, and morality which forbids it? 

See also BENTHAM, A Fragment on Government, in i WORKS 22I, 287-88 (Bowring 
ed. I859) (c. IV, 2oth-25th paras.). 

Hart 
quoting 
from Austin 
on the 
separation 
of Law and 
Morals 
(p.596-7)



596 HARVARD LAW REVIEW [Vol. 7I 

ciple of legality, nulla poena sine lege.10 Some, I know, find 
the political and moral insight of the Utilitarians a very simple 
one, but we should not mistake this simplicity for superficiality 
nor forget how favorably their simplicities compare with the pro- 
fundities of other thinkers. Take only one example: Bentham on 
slavery. He says the question at issue is not whether those who 
are held as slaves can reason, but simply whether they suffer.11 
Does this not compare well with the discussion of the question in 
terms of whether or not there are some men whom Nature has 
fitted only to be the living instruments of others? We owe it to 
Bentham more than anyone else that we have stopped discussing 
this and similar questions of social policy in that form. 

So Bentham and Austin were not dry analysts fiddling with 
verbal distinctions while cities burned, but were the vanguard of 
a movement which laboured with passionate intensity and much 
success to bring about a better society and better laws. Why then 
did they insist on the separation of law as it is and law as it ought 
to be? What did they mean? Let us first see what they said. 
Austin formulated the doctrine: 

The existence of law is one thing; its merit or demerit is an- 
other. Whether it be or be not is one enquiry; whether it be or be 
not conformable to an assumed standard, is a different enquiry. A 
law, which actually exists, is a law, though we happen to dislike it, 
or though it vary from the text, by which we regulate our approba- 
tion and disapprobation. This truth, when formally announced as 
an abstract proposition, is so simple and glaring that it seems idle 
to insist upon it. But simple and glaring as it is, when enunciated 
in abstract expressions the enumeration of the instances in which it 
has been forgotten would fill a volume. 

Sir William Blackstone, for example, says in his "Commentaries," 
that the laws of God are superior in obligation to all other laws; 
that no human laws should be suffered to contradict them; that 
human laws are of no validity if contrary to them; and that all valid 
laws derive their force from that Divine original. 

Now, he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, I assent to it without hesita- 
tion. Perhaps, again, he means that human lawgivers are 
themselves obliged by the Divine laws to fashion the laws which 

10 BENTHAM, Anarchical Fallacies, in 2 WORKS 489, 5II-I2 (Bowring ed. I859) 

(art. VIII); BENTHAM, Principles of Morals and Legislation, in i WORKS I, I44 
(Bowring ed. I859) (c. XIX, iith para.). 
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they impose by that ultimate standard, because if they do not, God 
will punish them. To this also I entirely assent 

But the meaning of this passage of Blackstone, if it has a mean- 
ing, seems rather to be this: that no human law which conflicts with 
the Divine law is obligatory or binding; in other words, that no 
human law which conflicts with the Divine law is a law 12 

Austin's protest against blurring the distinction between what 
law is and what it ought to be is quite general: it is a mistake, 
whatever our standard of what ought to be, whatever "the text by 
which we regulate our approbation or disapprobation." His ex- 
amples, however, are always a cpnfusion between law as it is and 
law as morality would require it to be. For him, it must be re- 
membered, the fundamental principles of morality were God's com- 
mands, to which utility was an "index": besides this there was the 
actual accepted morality of a social group or "positive" morality. 

Bentham insisted on this distinction without characterizing 
morality by reference to God but only, of course, by reference to 
the principles of utility. Both thinkers' prime reason for this in- 
sistence was to enable men to see steadily the precise issues posed 
by the existence of morally bad laws, and to understand the spe- 
cific character of the authority of a legal order. Bentham's gen- 
eral recipe for life under the government of laws was simple: it 
was "to obey punctually; to censure freely."13 But Bentham was 
especially aware, as an anxious spectator of the French revolution, 
that this was not enough: the time might come in any society 
when the law's commands were so evil that the question of re- 
sistance had to be faced, and it was then essential that the issues 
at stake at this point should neither be oversimplified nor ob- 
scured.14 Yet, this was precisely what the confusion between law 
and morals had done and Bentham found that the confusion had 
spread symmetrically in two different directions. On the one hand 

12 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED I84-85 (Library of 
Ideas ed. '954). 

13 BENTHAM, A Fragment on Government, in I WORKS 22I, 230 (Bowring 
ed. I859) (preface, i6th para.). 

14 See BENTHAM, Principles of Legislation, in THE THEORY OF LEGISLATION I, 65 
n.* (Ogden ed. I931) (C. XII, 2d para. n.*). 

Here we touch upon the most difficult of questions. If the law is not what it 
ought to be; if it openly combats the principle of utility; ought we to obey it? 
Ought we to violate it? Ought we to remain neuter between the law which 
commands an evil, and morality which forbids it? 

See also BENTHAM, A Fragment on Government, in i WORKS 22I, 287-88 (Bowring 
ed. I859) (c. IV, 2oth-25th paras.). 
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ciple of legality, nulla poena sine lege.10 Some, I know, find 
the political and moral insight of the Utilitarians a very simple 
one, but we should not mistake this simplicity for superficiality 
nor forget how favorably their simplicities compare with the pro- 
fundities of other thinkers. Take only one example: Bentham on 
slavery. He says the question at issue is not whether those who 
are held as slaves can reason, but simply whether they suffer.11 
Does this not compare well with the discussion of the question in 
terms of whether or not there are some men whom Nature has 
fitted only to be the living instruments of others? We owe it to 
Bentham more than anyone else that we have stopped discussing 
this and similar questions of social policy in that form. 

So Bentham and Austin were not dry analysts fiddling with 
verbal distinctions while cities burned, but were the vanguard of 
a movement which laboured with passionate intensity and much 
success to bring about a better society and better laws. Why then 
did they insist on the separation of law as it is and law as it ought 
to be? What did they mean? Let us first see what they said. 
Austin formulated the doctrine: 

The existence of law is one thing; its merit or demerit is an- 
other. Whether it be or be not is one enquiry; whether it be or be 
not conformable to an assumed standard, is a different enquiry. A 
law, which actually exists, is a law, though we happen to dislike it, 
or though it vary from the text, by which we regulate our approba- 
tion and disapprobation. This truth, when formally announced as 
an abstract proposition, is so simple and glaring that it seems idle 
to insist upon it. But simple and glaring as it is, when enunciated 
in abstract expressions the enumeration of the instances in which it 
has been forgotten would fill a volume. 

Sir William Blackstone, for example, says in his "Commentaries," 
that the laws of God are superior in obligation to all other laws; 
that no human laws should be suffered to contradict them; that 
human laws are of no validity if contrary to them; and that all valid 
laws derive their force from that Divine original. 

Now, he may mean that all human laws ought to conform to the 
Divine laws. If this be his meaning, I assent to it without hesita- 
tion. Perhaps, again, he means that human lawgivers are 
themselves obliged by the Divine laws to fashion the laws which 

10 BENTHAM, Anarchical Fallacies, in 2 WORKS 489, 5II-I2 (Bowring ed. I859) 
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they impose by that ultimate standard, because if they do not, God 
will punish them. To this also I entirely assent 

But the meaning of this passage of Blackstone, if it has a mean- 
ing, seems rather to be this: that no human law which conflicts with 
the Divine law is obligatory or binding; in other words, that no 
human law which conflicts with the Divine law is a law 12 

Austin's protest against blurring the distinction between what 
law is and what it ought to be is quite general: it is a mistake, 
whatever our standard of what ought to be, whatever "the text by 
which we regulate our approbation or disapprobation." His ex- 
amples, however, are always a cpnfusion between law as it is and 
law as morality would require it to be. For him, it must be re- 
membered, the fundamental principles of morality were God's com- 
mands, to which utility was an "index": besides this there was the 
actual accepted morality of a social group or "positive" morality. 

Bentham insisted on this distinction without characterizing 
morality by reference to God but only, of course, by reference to 
the principles of utility. Both thinkers' prime reason for this in- 
sistence was to enable men to see steadily the precise issues posed 
by the existence of morally bad laws, and to understand the spe- 
cific character of the authority of a legal order. Bentham's gen- 
eral recipe for life under the government of laws was simple: it 
was "to obey punctually; to censure freely."13 But Bentham was 
especially aware, as an anxious spectator of the French revolution, 
that this was not enough: the time might come in any society 
when the law's commands were so evil that the question of re- 
sistance had to be faced, and it was then essential that the issues 
at stake at this point should neither be oversimplified nor ob- 
scured.14 Yet, this was precisely what the confusion between law 
and morals had done and Bentham found that the confusion had 
spread symmetrically in two different directions. On the one hand 

12 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED I84-85 (Library of 
Ideas ed. '954). 

13 BENTHAM, A Fragment on Government, in I WORKS 22I, 230 (Bowring 
ed. I859) (preface, i6th para.). 

14 See BENTHAM, Principles of Legislation, in THE THEORY OF LEGISLATION I, 65 
n.* (Ogden ed. I931) (C. XII, 2d para. n.*). 

Here we touch upon the most difficult of questions. If the law is not what it 
ought to be; if it openly combats the principle of utility; ought we to obey it? 
Ought we to violate it? Ought we to remain neuter between the law which 
commands an evil, and morality which forbids it? 

See also BENTHAM, A Fragment on Government, in i WORKS 22I, 287-88 (Bowring 
ed. I859) (c. IV, 2oth-25th paras.). 
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Bentham had in mind the anarchist who argues thus: "This ought 
not to be the law, therefore it is not and I am free not merely to 
censure but to disregard it." On the other hand he thought of the 
reactionary who argues: "This is the law, therefore it is what it 
ought to be," and thus stifles criticism at its birth. Both errors, 
Bentham thought, were to be found in Blackstone: there was his 
incautious statement that human laws were invalid if contrary to 
the law of God,15 and "that spirit of obsequious quietism that 
seems constitutional in our Author" which "will scarce ever let 
him recognise a difference" between what is and what ought to 
be.'6 This indeed was for Bentham the occupational disease of 
lawyers: "[I]n the eyes of lawyers - not to speak of their dupes 
-that is to say, as yet, the generality of non-lawyers -the is 
and ought to be . . . were one and indivisible." 17 There are 
therefore two dangers between which insistence on this distinction 
will help us to steer: the danger that law and its authority may be 
dissolved in man's conceptions of what law ought to be and the 
danger that the existing law may supplant morality as a final test 
of conduct and so escape criticism. 

In view of later criticisms it is also important to distinguish 
several things that the Utilitarians did not mean by insisting on 
their separation of law and morals. They certainly accepted many 
of the things that might be called "the intersection of law and 
morals." First, they never denied that, as a matter of historical 
fact, the development of legal systems had been powerfully influ- 
enced by moral opinion, and, conversely, that moral standards 
had been profoundly influenced by law, so that the content of 
many legal rules mirrored moral rules or principles. It is not in 
fact always easy to trace this historical causal connection, but 
Bentham was certainly ready to admit its existence; so too Austin 

15 I BLACKSTONE, COMMENTARIES *4I. Bentham criticized "this dangerous 
maxim," saying "the natural tendency of such a doctrine is to impel a man, by the 
force of conscience, to rise up in arms against any law whatever that he happens not 
to like." BENTHAM, A Fragment on Government, in I WORKS 22I, 287 (Bowring ed. 
I859) (c. IV, Igth para.). See also BENTHAM, A COMMENT ON THE COMMENTARIES 

49 (I928) (c. III). For an expression of a fear lest anarchy result from such a 
doctrine, combined with a recognition that resistance may be justified on grounds of 
utility, see AUSTIN, op. cit. supra note I2, at i86. 

18 BENTHAM, A Fragment on Government, in i WORKS 22I, 294 (Bowring ed. 
I859) (c. V, ioth para.). 

17 BENTHAM, A Commentary on Humphreys' Real Property Code, in 5 WORKS 
389 (Bowring ed. I843). 
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spoke of the "frequent coincidence"18 of positive law and morality 
and attributed the confusion of what law is with what law ought 
to be to this very fact. 

Secondly, neither Bentham nor his followers denied that by ex- 
plicit legal provisions moral principles might at different points be 
brought into a legal system and form part of its rules, or that 
courts might be legally bound to decide in accordance with what 
they thought just or best. Bentham indeed recognized, as Austin 
did not, that even the supreme legislative power might be sub- 
jected to legal restraints by a constitution 19 and would not have 
denied that moral principles, like those of the fifth amendment, 
might form the content of such legal constitutional restraints. 
Austin differed in thinking that restraints on the supreme legis- 
lative power could not have the force of law, but would remain 
merely political or moral checks; 20 but of course he would have 
recognized that a statute, for example, might confer a delegated 
legislative power and restrict the area of its exercise by reference 
to moral principles. 

What both Bentham and Austin were anxious to assert were 
the following two simple things: first, in the absence of an ex- 
pressed constitutional or legal provision, it could not follow from 
the mere fact that a rule violated standards of morality that it was 
not a rule of law; and, conversely, it could not follow from the 
mere fact that a rule was morally desirable that it was a rule of 
law. 

The history of this simple doctrine in the nineteenth century is 
too long and too intricate to trace here. Let me summarize it by 
saying that after it was propounded to the world by Austin it 
dominated English jurisprudence and constitutes part of the 
framework of most of those curiously English and perhaps un- 
satisfactory productions - the omnibus surveys of the whole field 
of jurisprudence. A succession of these were published after a 
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18 AUSTIN, op. cit. supra note I2, at i62. 
19 BENTHAM, A Fragment on Government, in I WORKS 22I, 289-go (Bowring 

ed. I859) (c. IV, 33d-34th paras.). 
20 See AUSTIN, op. cit. supra note I2, at 23I. 
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thought, emphasis on which is vital not only for the understand- 
ing of law but in areas of philosophy far beyond the confines of 
jurisprudence. The insight of this school may be presented in the 
following example. A legal rule forbids you to take a vehicle into 
the public park. Plainly this forbids an automobile, but what 
about bicycles, roller skates, toy automobiles? What about air- 
planes? Are these, as we say, to be called "vehicles" for the pur- 
pose of the rule or not? If we are to communicate with each other 
at all, and if, as in the most elementary form of law, we are to ex- 
press our intentions that a certain type of behavior be regulated 
by rules, then the general words we use - like "vehicle" in the 
case I consider - must have some standard instance in which no 
doubts are felt about its application. There must be a core of set- 
tled meaning, but there will be, as well, a penumbra of debatable 
cases in which words are neither obviously applicable nor obvi- 
ously ruled out. These cases will each have some features in com- 
mon with the standard case; they will lack others or be accom- 
panied by features not present in the standard case. Human in- 
vention and natural processes continually throw up such variants 
on the familiar, and if we are to say that these ranges of facts do 
or do not fall under existing rules, then the classifier must make a 
decision which is not dictated to him, for the facts and phenomena 
to which we fit our words and apply our rules are as it were 
dumb. The toy automobile cannot speak up and say, "I am a 
vehicle for the purpose of this legal rule," nor can the roller skates 
chorus, "We are not a vehicle." Fact situations do not await us 
neatly labeled, creased, and folded, nor is their legal classification 
written on them to be simply read off by the judge. Instead, in 
applying legal rules, someone must take the responsibility of de- 
ciding that words do or do not cover some case in hand with all 
the practical consequences involved in this decision. 

We may call the problems which arise outside the hard core of 
standard instances or settled meaning "problems of the pen- 
umbra"; they are always with us whether in relation to such 
trivial things as the regulation of the use of the public park or in 
relation to the multidimensional generalities of a constitution. If 
a penumbra of uncertainty must surround all legal rules, then 
their application to specific cases in the penumbral area cannot 
be a matter of logical deduction, and so deductive reasoning, 
which for generations has been cherished as the very perfection 
of human reasoning, cannot serve as a model for what judges, or 
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indeed anyone, should do in bringing particular cases under gen- 
eral rules. In this area men cannot live by deduction alone. And 
it follows that if legal arguments and legal decisions of penumbral 
questions are to be rational, their rationality must lie in something 
other than a logical relation to premises. So if it is rational or 
"sound" to argue and to decide that for the purposes of this rule 
an airplane is not a vehicle, this argument must be sound or 
rational without being logically conclusive. What is it then that 
makes such decisions correct or at least better than alternative 
decisions? Again, it seems true to say that the criterion which 
makes a decision sound in such cases is some concept of what the 
law ought to be; it is easy to slide from that into saying that it 
must be a moral judgment about what law ought to be. So here 
we touch upon a point of necessary "intersection between law and 
morals" which demonstrates the falsity or, at any rate, the mis- 
leading character of the Utilitarians' emphatic insistence on the 
separation of law as it is and ought to be. Surely, Bentham and 
Austin could only have written as they did because they misun- 
derstood or neglected this aspect of the judicial process, because 
they ignored the problems of the penumbra. 

The misconception of the judicial process which ignores the 
problems of the penumbra and which views the process as consist- 
ing pre-eminently in deductive reasoning is often stigmatized as 
the error of "formalism" or "literalism." My question now is, 
how and to what extent does the demonstration of this error show 
the utilitarian distinction to be wrong or misleading? Here there 
are many issues which have been confused, but I can only dis- 
entangle some. The charge of formalism has been leveled both 
at the "positivist" legal theorist and at the courts, but of course 
it must be a very different charge in each case. Leveled at the 
legal theorist, the charge means that he has made a theoretical 
mistake about the character of legal decision; he has thought of 
the reasoning involved as consisting in deduction from premises 
in which the judges' practical choices or decisions play no part. 
It would be easy to show that Austin was guiltless of this error; 
only an entire misconception of what analytical jurisprudence is 
and why he thought it important has led to the view that he, or any 
other analyst, believed that the law was a closed logical system 
in which judges deduced their decisions from premises.32 On the 

32 This misunderstanding of analytical jurisprudence is to be found in, among 
others, STONE, THE PROVINCE AND FUNCTION OF LAW I4I (I950): 



6o8 HARVARD LAW REVIEW [Vol. 7I 

indeed anyone, should do in bringing particular cases under gen- 
eral rules. In this area men cannot live by deduction alone. And 
it follows that if legal arguments and legal decisions of penumbral 
questions are to be rational, their rationality must lie in something 
other than a logical relation to premises. So if it is rational or 
"sound" to argue and to decide that for the purposes of this rule 
an airplane is not a vehicle, this argument must be sound or 
rational without being logically conclusive. What is it then that 
makes such decisions correct or at least better than alternative 
decisions? Again, it seems true to say that the criterion which 
makes a decision sound in such cases is some concept of what the 
law ought to be; it is easy to slide from that into saying that it 
must be a moral judgment about what law ought to be. So here 
we touch upon a point of necessary "intersection between law and 
morals" which demonstrates the falsity or, at any rate, the mis- 
leading character of the Utilitarians' emphatic insistence on the 
separation of law as it is and ought to be. Surely, Bentham and 
Austin could only have written as they did because they misun- 
derstood or neglected this aspect of the judicial process, because 
they ignored the problems of the penumbra. 

The misconception of the judicial process which ignores the 
problems of the penumbra and which views the process as consist- 
ing pre-eminently in deductive reasoning is often stigmatized as 
the error of "formalism" or "literalism." My question now is, 
how and to what extent does the demonstration of this error show 
the utilitarian distinction to be wrong or misleading? Here there 
are many issues which have been confused, but I can only dis- 
entangle some. The charge of formalism has been leveled both 
at the "positivist" legal theorist and at the courts, but of course 
it must be a very different charge in each case. Leveled at the 
legal theorist, the charge means that he has made a theoretical 
mistake about the character of legal decision; he has thought of 
the reasoning involved as consisting in deduction from premises 
in which the judges' practical choices or decisions play no part. 
It would be easy to show that Austin was guiltless of this error; 
only an entire misconception of what analytical jurisprudence is 
and why he thought it important has led to the view that he, or any 
other analyst, believed that the law was a closed logical system 
in which judges deduced their decisions from premises.32 On the 

32 This misunderstanding of analytical jurisprudence is to be found in, among 
others, STONE, THE PROVINCE AND FUNCTION OF LAW I4I (I950): 



Why do 
penumbra 

cases pose a 
challenge 

for the 
separation 
of law and 
morality?

And if legal reasoning cannot be 
merely deductive, determining 
what the law is in specific cases 
seems to require principles that 
lie outside the law itself — i.e., 

moral principles

Hart admitted that legal 
reasoning cannot be viewed as 

merely logically deductive 

Hence, what the law is cannot 
be separated from what the law 

ought be (=moral principles)



What Are More 
Realistic 

Examples of 
Penumbra 

Cases?

The concept of marriage, 
just like the concept of 

vehicle, is itself liable to 
different interpretations.  

Beside the example of 
vehicles in the park, 

think of court decisions 
about same sex marriage. 

What other examples of 
penumbra cases can you 

think of?



Hart’s Reply to the Penumbra 
Objection



6I4 HARVARD LAW REVIEW [Vol. 7I 

both terrorize the public at large and keep the friends and family 
of the prisoner in suspense so that both hope and fear would co- 
operate as factors making for subservience? The prisoner of such 
a system would be regarded simply as an object to be used in 
pursuit of these aims. Yet, in contrast with a mechanical deci- 
sion, decision on these grounds would be intelligent and purposive, 
and from one point of view the decision would be as it ought to 
be. Of course, I am not unaware that a whole philosophical tradi- 
tion has sought to demonstrate the fact that we cannot correctly 
call decisions or behavior truly rational unless they are in con- 
formity with moral aims and principles. But the example I have 
used seems to me to serve at least as a warning that we cannot 
use the errors of formalism as something which per se demon- 
strates the falsity of the utilitarian insistence on the distinction 
between law as it is and law as morally it ought to be. 

We can now return to the main point. If it is true that the 
intelligent decision of penumbral questions is one made not me- 
chanically but in the light of aims, purposes, and policies, though 
not necessarily in the light of anything we would call moral prin- 
ciples, is it wise to express this important fact by saying that the 
firm utilitarian distinction between what the law is and what it 
ought to be should be dropped? Perhaps the claim that it is wise 
cannot be theoretically refuted for it is, in effect, an invitation to 
revise our conception of what a legal rule is. We are invited to 
include in the "rule" the various aims and policies in the light of 
which its penumbral cases are decided on the ground that these 
aims have, because of their importance, as much right to be called 
law as the core of legal rules whose meaning is settled. But 
though an invitation cannot be refuted, it may be refused and I 
would proffer two reasons for refusing this invitation. First, 
everything we have learned about the judicial process can be ex- 
pressed in other less mysterious ways. We can say laws are incur- 
ably incomplete and we must decide the penumbral cases ration- 
ally by reference to social aims. I think Holmes, who had such 
a vivid appreciation of the fact that "general propositions do 
not decide concrete cases," would have put it that way. Second, 
to insist on the utilitarian distinction is to emphasize that the 
hard core of settled meaning is law in some centrally important 
sense and that even if there are borderlines, there must first be 
lines. If this were not so the notion of rules controlling courts' 
decisions would be senseless as some of the "Realists" - in their 
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most extreme moods, and, I think, on bad grounds -claimed.40 
By contrast, to soften the distinction, to assert mysteriously 

that there is some fused identity between law as it is and as it 
ought to be, is to suggest that all legal questions are fundamentally 
like those of the penumbra. It is to assert that there is no central 
element of actual law to be seen in the core of central meaning 
which rules have, that there is nothing in the nature of a legal 
rule inconsistent with all questions being open to reconsideration 
in the light of social policy. Of course, it is good to be occupied 
with the penumbra. Its problems are rightly the daily diet of 
the law schools. But to be occupied with the penumbra is one 
thing, to be preoccupied with it another. And preoccupation with 
the penumbra is, if I may say so, as rich a source of confusion 
in the American legal tradition as formalism in the English. 
Of course we might abandon the notion that rules have authority; 
we might cease to attach force or even meaning to an argument 
that a case falls clearly within a rule and the scope of a precedent. 
We might call all such reasoning "automatic" or "mechanical," 
which is already the routine invective of the courts. But until 
we decide that this is what we want, we should not encourage it 
by obliterating the Utilitarian distinction. 

IV. 
The third criticism of the separation of law and morals is of 

a very different character; it certainly is less an intellectual argu- 
ment against the Utilitarian distinction than a passionate appeal 
supported not by detailed reasoning but by reminders of a terrible 
experience. For it consists of the testimony of those who have 
descended into Hell, and, like Ulysses or Dante, brought back 
a message for human beings. Only in this case the Hell was not 

40 One recantation of this extreme position is worth mention in the present con- 
text. In the first edition of The Bramble Bush, Professor Llewellyn committed 
himself wholeheartedly to the view that "what these officials do about disputes is, 
to my mind, the law itself" and that "rules . . . are important so far as they help 
you . . . predict what judges will do . . That is all their importance, except 
as pretty playthings." LLEWELLYN, THE BRAMBLE BUSH 3, 5 (ist ed. I930). 
In the second edition he said that these were "unhappy words when not more fully 
developed, and they are plainly at best a very partial statement of the whole 
truth. . . . [O]ne office of law is to control officials in some part, and to guide 
them even . . where no thoroughgoing control is possible, or is desired. ... [T]he 
words fail to take proper account . . . of the office of the institution of law as an 
instrument of conscious shaping ...." LLEWELLYN, THE BRAMBLE BUSH 9 (2d ed. 
I95).- 
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beneath or beyond earth, but on it; it was a Hell created on earth 
by men for other men. 

This appeal comes from those German thinkers who lived 
through the Nazi regime and reflected upon its evil manifesta- 
tions in the legal system. One of these thinkers, Gustav Rad- 
bruch, had himself shared the "positivist" doctrine until the 
Nazi tyranny, but he was converted by this experience and so 
his appeal to other men to discard the doctrine of the separation 
of law and morals has the special poignancy of a recantation. 
What is important about this criticism is that it really does con- 
front the particular point which Bentham and Austin had in mind 
in urging the separation of law as it is and as it ought to be. 
These German thinkers put their insistence on the need to join 
together what the Utilitarians separated just where this separa- 
tion was of most importance in the eyes of the Utilitarians; for 
they were concerned with the problem posed by the existence of 
morally evil laws. 

Before his conversion Radbruch held that resistance to law 
was a matter for the personal conscience, to be thought out by 
the individual as a moral problem, and the validity of a law could 
not be disproved by showing that its requirements were morally 
evil or even by showing that the effect of compliance with the 
law would be more evil than the effect of disobedience. Austin, 
it may be recalled, was emphatic in condemning those who said 
that if human laws conflicted with the fundamental principles of 
morality then they cease to be laws, as talking "stark nonsense." 

The most pernicious laws, and therefore those which are most op- 
posed to the will of God, have been and are continually enforced as 
laws by judicial tribunals. Suppose an act innocuous, or positively 
beneficial, be prohibited by the sovereign under the penalty of death; 
if I commit this act, I shall be tried and condemned, and if I object 
to the sentence, that it is contrary to the law of God . . . the court 
of justice will demonstrate the inconclusiveness of my reasoning -by 
hanging me up, in pursuance of the law of which I have impugned 
the validity. An exception, demurrer, or plea, founded on the law of 
God was never heard in a Court of Justice, from the creation of the 
world down to the present moment.4' 

These are strong, indeed brutal words, but we must remember 
that they went along -in the case of Austin and, of course, 

41 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED i85 (Library of Ideas 
ed. 1954). 
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to my mind, the law itself" and that "rules . . . are important so far as they help 
you . . . predict what judges will do . . That is all their importance, except 
as pretty playthings." LLEWELLYN, THE BRAMBLE BUSH 3, 5 (ist ed. I930). 
In the second edition he said that these were "unhappy words when not more fully 
developed, and they are plainly at best a very partial statement of the whole 
truth. . . . [O]ne office of law is to control officials in some part, and to guide 
them even . . where no thoroughgoing control is possible, or is desired. ... [T]he 
words fail to take proper account . . . of the office of the institution of law as an 
instrument of conscious shaping ...." LLEWELLYN, THE BRAMBLE BUSH 9 (2d ed. 
I95).- 
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beneath or beyond earth, but on it; it was a Hell created on earth 
by men for other men. 

This appeal comes from those German thinkers who lived 
through the Nazi regime and reflected upon its evil manifesta- 
tions in the legal system. One of these thinkers, Gustav Rad- 
bruch, had himself shared the "positivist" doctrine until the 
Nazi tyranny, but he was converted by this experience and so 
his appeal to other men to discard the doctrine of the separation 
of law and morals has the special poignancy of a recantation. 
What is important about this criticism is that it really does con- 
front the particular point which Bentham and Austin had in mind 
in urging the separation of law as it is and as it ought to be. 
These German thinkers put their insistence on the need to join 
together what the Utilitarians separated just where this separa- 
tion was of most importance in the eyes of the Utilitarians; for 
they were concerned with the problem posed by the existence of 
morally evil laws. 

Before his conversion Radbruch held that resistance to law 
was a matter for the personal conscience, to be thought out by 
the individual as a moral problem, and the validity of a law could 
not be disproved by showing that its requirements were morally 
evil or even by showing that the effect of compliance with the 
law would be more evil than the effect of disobedience. Austin, 
it may be recalled, was emphatic in condemning those who said 
that if human laws conflicted with the fundamental principles of 
morality then they cease to be laws, as talking "stark nonsense." 

The most pernicious laws, and therefore those which are most op- 
posed to the will of God, have been and are continually enforced as 
laws by judicial tribunals. Suppose an act innocuous, or positively 
beneficial, be prohibited by the sovereign under the penalty of death; 
if I commit this act, I shall be tried and condemned, and if I object 
to the sentence, that it is contrary to the law of God . . . the court 
of justice will demonstrate the inconclusiveness of my reasoning -by 
hanging me up, in pursuance of the law of which I have impugned 
the validity. An exception, demurrer, or plea, founded on the law of 
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These are strong, indeed brutal words, but we must remember 
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41 AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED i85 (Library of Ideas 
ed. 1954). 
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to the demands of morality and subservience to state power in a 
people like the Germans should have arisen from the belief that 
law might be law though it failed to conform with the minimum 
requirements of morality. Rather this terrible history prompts 
inquiry into why emphasis on the slogan "law is law," and the 
distinction between law and morals, acquired a sinister charac- 
ter in Germany, but elsewhere, as with the Utilitarians them- 
selves, went along with the most enlightened liberal attitudes. 
But something more disturbing than naivete is latent in Rad- 
bruch's whole presentation of the issues to which the existence 
of morally iniquitous laws give rise. It is not, I think, uncharita- 
ble to say that we can see in his argument that he has only half 
digested the spiritual message of liberalism which he is seeking 
to convey to the legal profession. For everything that he says is 
really dependent upon an enormous overvaluation of the impor- 
tance of the bare fact that a rule may be said to be a valid rule of 
law, as if this, once declared, was conclusive of the final moral 
question: "Ought this rule of law to be obeyed?" Surely the truly 
liberal answer to any sinister use of the slogan "law is law" or 
of the distinction between law and morals is, "Very well, but that 
does not conclude the question. Law is not morality; do not let 
it supplant morality." 

However, we are not left to a mere academic discussion in order 
to evaluate the plea which Radbruch made for the revision of the 
distinction between law and morals. After the war Radbruch's 
conception of law as containing in itself the essential moral prin- 
ciple of humanitarianism was applied in practice by German 
courts in certain cases in which local war criminals, spies, and 
informers under the Nazi regime were punished. The special 
importance of these cases is that the persons accused of these 
crimes claimed that what they had done was not illegal under the 
laws of the regime in force at the time these actions were per- 
formed. This plea was met with the reply that the laws upon 
which they relied were invalid as contravening the fundamental 
principles of morality. Let me cite briefly one of these cases.43 

In I944 a woman, wishing to be rid of her husband, denounced 
him to the authorities for insulting remarks he had made about 
Hitler while home on leave from the German army. The wife was 

43 Judgment of July 27, 1949, Oberlandesgericht, Bamberg, 5 StDDEUTSCHE 

JURISTEN-ZEITUNG 207 (Germany I950), 64 HARV. L. REV. I005 (1951); see FRIED- 

MANN, LEGAL THEORY 457 (3d ed. 1953). 
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under no legal duty to report his acts, though what he had said 
was apparently in violation of statutes making it illegal to make 
statements detrimental to the government of the Third Reich or 
to impair by any means the military defense of the German peo- 
ple. The husband was arrested and sentenced to death, apparently 
pursuant to these statutes, though he was not executed but was 
sent to the front. In I949 the wife was prosecuted in a West 
German court for an offense which we would describe as illegally 
depriving a person of his freedom (rechtswidrige Freikeitsbe- 
raubung). This was punishable as a crime under the German 
Criminal Code of I87I which had remained in force continuously 
since its enactment. The wife pleaded that her husband's im- 
prisonment was pursuant to the Nazi statutes and hence that she 
had committed no crime. The court of appeal to which the case 
ultimately came held that the wife was guilty of procuring the 
deprivation of her husband's liberty by denouncing him to the 
German courts, even though he had been sentenced by a court 
for having violated a statute, since, to quote the words of the 
court, the statute "was contrary to the sound conscience and 
sense of justice of all decent human beings." This reasoning was 
followed in many cases which have been hailed as a triumph of 
the doctrines of natural law and as signaling the overthrow of 
positivism. The unqualified satisfaction with this result seems 
to me to be hysteria. Many of us might applaud the objective - 
that of punishing a woman for an outrageously immoral act - but 
this was secured only by declaring a statute established since 
I934 not to have the force of law, and at least the wisdom of 
this course must be doubted. There were, of course, two other 
choices. One was to let the woman go unpunished; one can sym- 
pathize with and endorse the view that this might have been a 
bad thing to do. The other was to face the fact that if the woman 
were to be punished it must be pursuant to the introduction of a 
frankly retrospective law and with a full consciousness of what 
was sacrificed in securing her punishment in this way. Odious as 
retrospective criminal legislation and punishment may be, to have 
pursued it openly in this case would at least have had the merits 
of candour. It would have made plain that in punishing the 
woman a choice had to be made between two evils, that of leaving 
her unpunished and that of sacrificing a very precious principle 
of morality endorsed by most legal systems. Surely if we have 
learned anything from the history of morals it is that the thing 
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learned anything from the history of morals it is that the thing 
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under no legal duty to report his acts, though what he had said 
was apparently in violation of statutes making it illegal to make 
statements detrimental to the government of the Third Reich or 
to impair by any means the military defense of the German peo- 
ple. The husband was arrested and sentenced to death, apparently 
pursuant to these statutes, though he was not executed but was 
sent to the front. In I949 the wife was prosecuted in a West 
German court for an offense which we would describe as illegally 
depriving a person of his freedom (rechtswidrige Freikeitsbe- 
raubung). This was punishable as a crime under the German 
Criminal Code of I87I which had remained in force continuously 
since its enactment. The wife pleaded that her husband's im- 
prisonment was pursuant to the Nazi statutes and hence that she 
had committed no crime. The court of appeal to which the case 
ultimately came held that the wife was guilty of procuring the 
deprivation of her husband's liberty by denouncing him to the 
German courts, even though he had been sentenced by a court 
for having violated a statute, since, to quote the words of the 
court, the statute "was contrary to the sound conscience and 
sense of justice of all decent human beings." This reasoning was 
followed in many cases which have been hailed as a triumph of 
the doctrines of natural law and as signaling the overthrow of 
positivism. The unqualified satisfaction with this result seems 
to me to be hysteria. Many of us might applaud the objective - 
that of punishing a woman for an outrageously immoral act - but 
this was secured only by declaring a statute established since 
I934 not to have the force of law, and at least the wisdom of 
this course must be doubted. There were, of course, two other 
choices. One was to let the woman go unpunished; one can sym- 
pathize with and endorse the view that this might have been a 
bad thing to do. The other was to face the fact that if the woman 
were to be punished it must be pursuant to the introduction of a 
frankly retrospective law and with a full consciousness of what 
was sacrificed in securing her punishment in this way. Odious as 
retrospective criminal legislation and punishment may be, to have 
pursued it openly in this case would at least have had the merits 
of candour. It would have made plain that in punishing the 
woman a choice had to be made between two evils, that of leaving 
her unpunished and that of sacrificing a very precious principle 
of morality endorsed by most legal systems. Surely if we have 
learned anything from the history of morals it is that the thing 
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to do with a moral quandary is not to hide it. Like nettles, the 
occasions when life forces us to choose between the lesser of two 
evils must be grasped with the consciousness that they are what 
they are. The vice of this use of the principle that, at certain 
limiting points, what is utterly immoral cannot be law or lawful 
is that it will serve to cloak the true nature of the problems with 
which we are faced and will encourage the romantic optimism that 
all the values we cherish ultimately will fit into a single system, 
that no one of them has to be sacrificed or compromised to accom- 
modate another. 

"All Discord Harmony not understood 
All Partial Evil Universal Good" 

This is surely untrue and there is an insincerity in any for- 
mulation of our problem which allows us to describe the treatment 
of the dilemma as if it were the disposition of the ordinary case. 

It may seem perhaps to make too much of forms, even perhaps 
of words, to emphasize one way of disposing of this difficult case 
as compared with another which might have led, so far as the 
woman was concerned, to exactly the same result. Why should 
we dramatize the difference between them? We might punish 
the woman under a new retrospective law and declare overtly 
that we were doing something inconsistent with our principles 
as the lesser of two evils; or we might allow the case to pass as 
one in which we do not point out precisely where we sacrifice such 
a principle. But candour is not just one among many minor vir- 
tues of the administration of law, just as it is not merely a minor 
virtue of morality. For if we adopt Radbruch's view, and with 
him and the German courts make our protest against evil law 
in the form of an assertion that certain rules cannot be law be- 
cause of their moral iniquity, we confuse one of the most powerful, 
because it is the simplest, forms of moral criticism. If with the 
Utilitarians we speak plainly, we say that laws may be law but 
too evil to be obeyed. This is a moral condemnation which every- 
one can understand and it makes an immediate and obvious claim 
to moral attention. If, on the other hand, we formulate our ob- 
jection as an assertion that these evil things are not law, here is 
an assertion which many people do not believe, and if they are 
disposed to consider it at all, it would seem to raise a whole host 
of philosophical issues before it can be accepted. So perhaps the 
most important single lesson to be learned from this form of the 
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denial of the Utilitarian distinction is the one that the Utilitarians 
were most concerned to teach: when we have the ample resources 
of plain speech we must not present the moral criticism of institu- 
tions as propositions of a disputable philosophy. 

V. 

I have endeavored to show that, in spite of all that has been 
learned and experienced since the Utilitarians wrote, and in spite 
of the defects of other parts of their doctrine, their protest against 
the confusion of what is and what ought to be law has a moral as 
well as an intellectual value. Yet it may well be said that, though 
this distinction is valid and important if applied to any particu- 
lar law of a system, it is at least misleading if we attempt to apply 
it to "law," that is, to the notion of a legal system, and that if 
we insist, as I have, on the narrower truth (or truism), we obscure 
a wider (or deeper) truth. After all, it may be urged, we have 
learned that there are many things which are untrue of laws taken 
separately, but which are true and important in a legal system 
considered as a whole. For example, the connection between law 
and sanctions and between the existence of law and its "efficacy" 
must be understood in this more general way. It is surely not 
arguable (without some desperate extension of the word "sanc- 
tion" or artificial narrowing of the word "law") that every law in 
a municipal legal system must have a sanction, yet it is at least 
plausible to argue that a legal system must, to be a legal system, 
provide sanctions for certain of its rules. So too, a rule of law 
may be said to exist though enforced or obeyed in only a minority 
of cases, but this could not be said of a legal system as a whole. 
Perhaps the differences with respect to laws taken separately and 
a legal system as a whole are also true of the connection between 
moral (or some other) conceptions of what law ought to be and 
law in this wider sense. 

This line of argument, found (at least in embryo form) in 
Austin, where he draws attention to the fact that every developed 
legal system contains certain fundamental notions which are 
"necessary" and "bottomed in the common nature of man,' 44 is 
worth pursuing - up to a point - and I shall say briefly why 
and how far this is so. 

44 AUSTIN, Uses of the Study of Jurisprudence, in THE PROVINCE OF JURISPRU- 
DENCE DETERMINED 365, 373, 367-69 (Library of Ideas ed. I954). 
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What Is 
Hart’s 
Point?

We should recognize that if the 
women is convicted in 1949 for 

what she did (legally) in 1944, the 
conviction can hold only by 

applying a retroactive law (which is 
considered unconstitutional).

It would do no good to punish the 
women in 1949 as though what she 

did in 1944 was illegal. It wasn’t.

We should not deprive ourselves of 
a key source of criticism — i.e., that 

the 1944 law, albeit legally valid, 
was morally objectionable 


