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POSITIVISMAND THE SEPARATIONOF
LAW AND MORALSt
H. L. A. Hart *
ProfessorHart defends the Positivist school of jurisprudencefrom
manyof the criticismswhichhave beenleveledagainstits insistence
on distinguishingthe law that is from the law that oughtto be. He
first insists that the criticshave confusedthis distinctionwith other
Positivisttheoriesaboutlaw whichdeservedcriticism,and then proceedsto considerthe meritsof the distinction.

N this article I shall discuss and attempt to defend a view

H.L.A. Hart Is a Legal Positivist
Legal Positivism
What the law is—opposed to what the law ought to be—
can be entirely explained and determined by means of
empirically verifiable social facts, such as acts of Congress,
written laws, the intentions of the legislators, the
circumstances under which a law was passed, the corpus
of existing law, etc.

Hart
quoting
from Austin
on the
separation
of Law and
Morals
(p.596-7)

The existence of law is one thing; its merit or demerit is another. Whether it be or be not is one enquiry; whether it be or be
not conformableto an assumed standard, is a different enquiry. A
law, which actually exists, is a law, though we happen to dislike it,
or though it vary from the text, by which we regulate our approbation and disapprobation. This truth, when formally announced as
an abstract proposition, is so simple and glaring that it seems idle
to insist upon it. But simple and glaring as it is, when enunciated
in abstract expressionsthe enumerationof the instances in which it
has been forgotten would fill a volume.
Sir William Blackstone, for example, says in his "Commentaries,"
that the laws of God are superior in obligation to all other laws;
that no human laws should be suffered to contradict them; that
human laws are of no validity if contrary to them; and that all valid
laws derive their force from that Divine original.
Now, he may mean that all human laws ought to conform to the
Divine laws. If this be his meaning, I assent to it without hesitation.
Perhaps, again, he means that human lawgivers are
themselves obliged by the Divine laws to fashion the laws which
(Bowring ed. I859)
Anarchical Fallacies, in 2 WORKS 489, 5II-I2
(art. VIII); BENTHAM, Principles of Morals and Legislation, in i WORKS I, I44
(Bowring ed. I859) (c. XIX, iith para.).
1 Id. at I42 n.? (c. XIX, 4th para. n.?).
10 BENTHAM,
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they impose by that ultimate standard, because if they do not, God
will punish them. To this also I entirely assent
But the meaning of this passage of Blackstone, if it has a meaning, seems rather to be this: that no human law which conflicts with
the Divine law is obligatory or binding; in other words, that no
12
human law which conflicts with the Divine law is a law
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What is
Blackstone’s
mistake
according to
Hart (quoting
Austin)?

Blackstone asserted that human
law cannot be a law at all if it
contradicts divine law.
Hart and Austin instead believe
that that a law is still a law even
when it is not what the law
ought to be.
So Blackstone has overlooked
the difference between
“what the law is” and
“what the law ought to be”

Why Is the Distinction Important?

Two Errors to Avoid
598
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Bentham had in mind the anarchist who argues thus: "This ought
not to be the law, therefore it is not and I am free not merely to
censure but to disregardit." On the other hand he thought of the
reactionary who argues: "This is the law, therefore it is what it
ought to be," and thus stifles criticism at its birth. Both errors,
Bentham thought, were to be found in Blackstone: there was his
incautious statement that human laws were invalid if contrary to
the law of God,15and "that spirit of obsequious quietism that
seems constitutional in our Author" which "will scarce ever let
him recognise a difference" between what is and what ought to
be.'6 This indeed was for Bentham the occupational disease of
lawyers: "[I]n the eyes of lawyers - not to speak of their dupes
-that

is to say, as yet, the generality of non-lawyers -the

is

17 There are
and ought to be . . . were one and indivisible."
therefore two dangers between which insistence on this distinction
will help us to steer: the danger that law and its authority may be
dissolved in man's conceptions of what law ought to be and the
danger that the existing law may supplant morality as a final test
of conduct and so escape criticism.
In view of later criticisms it is also important to distinguish

Question: Does our obligation to obey the law
stem form the law itself or from something
beyond the law, say, morality?

did not, that even the supreme legislative power might be subjected to legal restraints by a constitution 19 and would not have
denied that moral principles, like those of the fifth amendment,
might form the content of such legal constitutional restraints.
Austin differed in thinking that restraints on the supreme legislative power could not have the force of law, but would remain
merely political or moral checks; 20 but of course he would have
recognized that a statute, for example, might confer a delegated
legislative power and restrict the area of its exercise by reference
to moral principles.
What both Bentham and Austin were anxious to assert were
the following two simple things: first, in the absence of an expressed constitutional or legal provision, it could not follow from
the mere fact that a rule violated standards of morality that it was
not a rule of law; and, conversely, it could not follow from the
mere fact that a rule was morally desirable that it was a rule of
law.
The history of this simple doctrine in the nineteenth century is
too long and too intricate to trace here. Let me summarize it by
saying that after it was propounded to the world by Austin it
dominated English jurisprudence and constitutes part of the
framework of most of those curiously English and perhaps unsatisfactory productions- the omnibus surveys of the whole field
of jurisprudence. A succession of these were published after a
full text of Austin's lectures finally appeared in I863. In each of

Two Simples Things (p. 599)

Two Objections Against Separation
of Law and Morals

First Objection
Penumbra Cases
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thought, emphasis on which is vital not only for the understanding of law but in areas of philosophy far beyond the confines of
jurisprudence. The insight of this school may be presented in the
following example. A legal rule forbids you to take a vehicle into
the public park. Plainly this forbids an automobile, but what
about bicycles, roller skates, toy automobiles? What about airplanes? Are these, as we say, to be called "vehicles" for the purpose of the rule or not? If we are to communicatewith each other
at all, and if, as in the most elementary form of law, we are to express our intentions that a certain type of behavior be regulated
by rules, then the general words we use - like "vehicle" in the
case I consider- must have some standard instance in which no
doubts are felt about its application. There must be a core of settled meaning, but there will be, as well, a penumbra of debatable
cases in which words are neither obviously applicable nor obviously ruled out. These cases will each have some features in common with the standard case; they will lack others or be accompanied by features not present in the standard case. Human invention and natural processes continually throw up such variants

Why do penumbra cases pose a
challenge for the separation of
law and morality?

hand with all
the practical consequences involved in this decision.
We may call the problems which arise outside the hard core of
standard instances or settled meaning "problems of the penumbra"; they are always with us whether in relation to such
trivial things as the regulation of the use of the public park or in
relation to the multidimensionalgeneralities of a constitution. If
a penumbra of uncertainty must surround all legal rules, then
their application to specific cases in the penumbral area cannot
be a matter of logical deduction, and so deductive reasoning,
which for generations has been cherished as the very perfection
of human reasoning, cannot serve as a model for what judges, or

deductive model of Legal reasoning:
Premise 1: Vehicles cannot enter the park
Premise 2: Mike’s car is a vehicle
Conclusion: Mike’s car cannot entire the park
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indeed anyone, should do in bringing particular cases under general rules. In this area men cannot live by deduction alone. And
it follows that if legal argumentsand legal decisions of penumbral
questions are to be rational, their rationality must lie in something
other than a logical relation to premises. So if it is rational or
"sound" to argue and to decide that for the purposes of this rule
an airplane is not a vehicle, this argument must be sound or
rational without being logically conclusive. What is it then that
makes such decisions correct or at least better than alternative
decisions? Again, it seems true to say that the criterion which
makes a decision sound in such cases is some concept of what the
law ought to be; it is easy to slide from that into saying that it
must be a moral judgment about what law ought to be. So here
we touch upon a point of necessary "intersectionbetween law and
morals" which demonstrates the falsity or, at any rate, the misleading character of the Utilitarians' emphatic insistence on the
separation of law as it is and ought to be. Surely, Bentham and
Austin could only have written as they did because they misunderstood or neglected this aspect of the judicial process, because
they ignored the problems of the penumbra.
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Why do
penumbra
cases pose a
challenge
for the
separation
of law and
morality?

Hart admitted that legal
reasoning cannot be viewed as
merely logically deductive
And if legal reasoning cannot be
merely deductive, determining
what the law is in specific cases
seems to require principles that
lie outside the law itself — i.e.,
moral principles
Hence, what the law is cannot
be separated from what the law
ought be (=moral principles)

What Are More
Realistic
Examples of
Penumbra
Cases?

Beside the example of
vehicles in the park,
think of court decisions
about same sex marriage.
The concept of marriage,
just like the concept of
vehicle, is itself liable to
different interpretations.
What other examples of
penumbra cases can you
think of?

Hart’s Reply to the Penumbra
Objection

between law as it is and law as morally
We can now return to the main point. If it is true that the
intelligent decision of penumbral questions is one made not mechanically but in the light of aims, purposes, and policies, though
not necessarily in the light of anything we would call moral principles, is it wise to express this important fact by saying that the
firm utilitarian distinction between what the law is and what it
ought to be should be dropped? Perhaps the claim that it is wise
cannot be theoretically refuted for it is, in effect, an invitation to
revise our conception of what a legal rule is. We are invited to
include in the "rule" the various aims and policies in the light of
which its penumbral cases are decided on the ground that these
aims have, because of their importance,as much right to be called
law as the core of legal rules whose meaning is settled. But
though an invitation cannot be refuted, it may be refused and I
would proffer two reasons for refusing this invitation. First,
everything we have learned about the judicial process can be expressed in other less mysterious ways. We can say laws are incurably incomplete and we must decide the penumbral cases rationally by reference to social aims. I think Holmes, who had such
a vivid appreciation of the fact that "general propositions do
not decide concrete cases," would have put it that way. Second,
to insist on the utilitarian distinction is to emphasize that the
hard core of settled meaning is law in some centrally important
sense and that even if there are borderlines, there must first be
lines. If this were not so the notion of rules controlling courts'
decisions would be senseless as some of the "Realists" - in their
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most extreme moods, and, I think, on bad grounds-claimed.40
By contrast, to soften the distinction, to assert mysteriously
that there is some fused identity between law as it is and as it
ought to be, is to suggest that all legal questions are fundamentally
like those of the penumbra. It is to assert that there is no central
element of actual law to be seen in the core of central meaning
which rules have, that there is nothing in the nature of a legal
rule inconsistent with all questions being open to reconsideration
in the light of social policy. Of course, it is good to be occupied
with the penumbra. Its problems are rightly the daily diet of
the law schools. But to be occupied with the penumbra is one
thing, to be preoccupiedwith it another. And preoccupationwith
the penumbra is, if I may say so, as rich a source of confusion
in the American legal tradition as formalism in the English.
Of course we might abandon the notion that rules have authority;
we might cease to attach force or even meaning to an argument
that a case falls clearly within a rule and the scope of a precedent.
We might call all such reasoning "automatic" or "mechanical,"
which is already the routine invective of the courts. But until
we decide that this is what we want, we should not encourage it
by obliterating the Utilitarian distinction.

IV.

Hart’s
Reply to
the
Penumbra
Objection

Polices and social aims — though
not necessarily morality — should
sometimes guide legal decisions in
penumbra cases.
But most legal decisions about
what the law is are not about the
penumbra but the core of legal rules.
So, in the vast majority of legal
cases, the distinction between
“what the law is” and “what the law
ought to be” still stands.

Second Objection
Unjust Laws
Judgment at Nuremberg 1961

IV.
The third criticism of the separation of law and morals is of
a very differentcharacter; it certainly is less an intellectual argument against the Utilitarian distinction than a passionate appeal
supportednot by detailed reasoningbut by remindersof a terrible
experience. For it consists of the testimony of those who have
descended into Hell, and, like Ulysses or Dante, brought back
a message for human beings. Only in this case the Hell was not
40 One recantation of this extreme position is worth mention in the present con-

text. In the first edition of The Bramble Bush, Professor Llewellyn committed
himself wholeheartedly to the view that "what these officials do about disputes is,
[Vol. 7I
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to my mind, the law itself"
and that "rules . . . are important so far as they help
you . . . predict what judges will do .
. That is all their importance, except
but on it; it was a Hell created on earth
beneath
beyond earth,
as pretty or
playthings."
LLEWELLYN, THE BRAMBLE BUSH 3, 5 (ist ed. I930).
In the
second
said that these were "unhappy words when not more fully
foredition
otherhemen.
by
men
developed, and they are plainly
at best
a very
partial thinkers
statement ofwho
the whole
lived
German
those
This appeal comes from
truth. . . . [O]ne office of law is to control officials in some part, and to guide
evil manifestauponorits
and reflected
Nazinoregime
through
them even .the
. where
thoroughgoing
control is possible,
is desired. ... [T]he
words fail
takelegal
propersystem.
Gustav
account . One
. . of of
the these
office ofthinkers,
the institution
tions
in tothe
of law Radas an
instrument of conscious shaping ...."
LLEWELLYN, THE BRAMBLE BUSH 9 (2d ed.
"positivist" doctrine until the
had himself shared the
bruch,
I95).-

Nazi tyranny, but he was converted by this experience and so
his appeal to other men to discard the doctrine of the separation
of law and morals has the special poignancy of a recantation.
What is important about this criticism is that it really does confront the particularpoint which Bentham and Austin had in mind
in urging the separation of law as it is and as it ought to be.
These German thinkers put their insistence on the need to join
together what the Utilitarians separated just where this separation was of most importance in the eyes of the Utilitarians; for
they were concerned with the problem posed by the existence of
morally evil laws.
Before his conversion Radbruch held that resistance to law
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Question: Can people be convicted for immoral
actions that were the result of legally valid laws?

principles of morality. Let me cite briefly one of these cases.43
In I944 a woman, wishing to be rid of her husband, denounced
him to the authorities for insulting remarks he had made about
Hitler while home on leave from the Germanarmy. The wife was
Judgment of July 27, 1949, Oberlandesgericht, Bamberg, 5
64 HARV. L. REV. I005 (1951);
207 (Germany I950),
JURISTEN-ZEITUNG
43

StDDEUTSCHE

see FRIED-

MANN, LEGAL THEORY 457 (3d ed. 1953).
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under no legal duty to report his acts, though what he had said
was apparently in violation of statutes making it illegal to make
statements detrimental to the government of the Third Reich or
to impair by any means the military defense of the Germanpeople. The husband was arrested and sentenced to death, apparently
pursuant to these statutes, though he was not executed but was
sent to the front. In I949 the wife was prosecuted in a West
Germancourt for an offense which we would describe as illegally
depriving a person of his freedom (rechtswidrige Freikeitsberaubung). This was punishable as a crime under the German
Criminal Code of I87I which had remained in force continuously
since its enactment. The wife pleaded that her husband's imprisonment was pursuant to the Nazi statutes and hence that she
had committed no crime. The court of appeal to which the case
ultimately came held that the wife was guilty of procuring the
deprivation of her husband's liberty by denouncing him to the
German courts, even though he had been sentenced by a court
for having violated a statute, since, to quote the words of the
court, the statute "was contrary to the sound conscience and
sense of justice of all decent human beings." This reasoning was
followed in many cases which have been hailed as a triumph of
the doctrines of natural law and as signaling the overthrow of
positivism. The unqualified satisfaction with this result seems
to me to be hysteria. Many of us might applaud the objective -
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statements detrimental to the government of the Third Reich or
to impair by any means the military defense of the Germanpeople. The husband was arrested and sentenced to death, apparently
pursuant to these statutes, though he was not executed but was
sent to the front. In I949 the wife was prosecuted in a West
Germancourt for an offense which we would describe as illegally
depriving a person of his freedom (rechtswidrige Freikeitsberaubung). This was punishable as a crime under the German
Criminal Code of I87I which had remained in force continuously
since its enactment. The wife pleaded that her husband's imprisonment was pursuant to the Nazi statutes and hence that she
had committed no crime. The court of appeal to which the case
ultimately came held that the wife was guilty of procuring the
deprivation of her husband's liberty by denouncing him to the
German courts, even though he had been sentenced by a court
for having violated a statute, since, to quote the words of the
court, the statute "was contrary to the sound conscience and
sense of justice of all decent human beings." This reasoning was
followed in many cases which have been hailed as a triumph of
the doctrines of natural law and as signaling the overthrow of
positivism. The unqualified satisfaction with this result seems
to me to be hysteria. Many of us might applaud the objective -
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Question: Should the women be punished
in 1949 for what she did (legally) in 1944?

Hart’s Sees Two Choices

German courts, even though he had been sentenced by a court
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positivism. The unqualified satisfaction with this result seems
to me to be hysteria. Many of us might applaud the objective that of punishinga woman for an outrageously immoralact - but
this was secured only by declaring a statute established since
I934 not to have the force of law, and at least the wisdom of
this course must be doubted. There were, of course, two other
choices. One was to let the woman go unpunished; one can sympathize with and endorse the view that this might have been a
bad thing to do. The other was to face the fact that if the woman
were to be punished it must be pursuant to the introduction of a
frankly retrospective law and with a full consciousness of what
was sacrificed in securing her punishment in this way. Odious as
retrospective criminal legislation and punishment may be, to have
pursued it openly in this case would at least have had the merits
of candour. It would have made plain that in punishing the
woman a choice had to be made between two evils, that of leaving
her unpunished and that of sacrificing a very precious principle
of morality endorsed by most legal systems. Surely if we have
learned anything from the history of morals it is that the thing
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Hart believes this is a true dilemma
that cannot be easily reconciled
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to do with a moral quandary is not to hide it. Like nettles, the
occasions when life forces us to choose between the lesser of two
evils must be grasped with the consciousness that they are what
they are. The vice of this use of the principle that, at certain
limiting points, what is utterly immoral cannot be law or lawful
is that it will serve to cloak the true nature of the problems with
which we are faced and will encouragethe romantic optimism that
all the values we cherish ultimately will fit into a single system,
that no one of them has to be sacrificedor compromisedto accommodate another.
"All Discord Harmony not understood
All Partial Evil Universal Good"
This is surely untrue and there is an insincerity in any formulation of our problemwhich allows us to describe the treatment
of the dilemma as if it were the disposition of the ordinary case.
It may seem perhaps to make too much of forms, even perhaps
of words, to emphasize one way of disposing of this difficult case
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Why does facing the
dilemma matter?

of the dilemma as if it were the disposition of the ordinary case.
It may seem perhaps to make too much of forms, even perhaps
of words, to emphasize one way of disposing of this difficult case
as compared with another which might have led, so far as the
woman was concerned, to exactly the same result. Why should
we dramatize the difference between them? We might punish
the woman under a new retrospective law and declare overtly
that we were doing something inconsistent with our principles
as the lesser of two evils; or we might allow the case to pass as
one in which we do not point out precisely where we sacrifice such
a principle. But candour is not just one among many minor virtues of the administrationof law, just as it is not merely a minor
virtue of morality. For if we adopt Radbruch's view, and with
him and the German courts make our protest against evil law
in the form of an assertion that certain rules cannot be law because of their moral iniquity, we confuse one of the most powerful,
because it is the simplest, forms of moral criticism. If with the
Utilitarians we speak plainly, we say that laws may be law but
too evil to be obeyed. This is a moral condemnationwhich everyone can understandand it makes an immediate and obvious claim
to moral attention. If, on the other hand, we formulate our objection as an assertion that these evil things are not law, here is
an assertion which many people do not believe, and if they are
disposed to consider it at all, it would seem to raise a whole host
of philosophical issues before it can be accepted. So perhaps the
most important single lesson to be learned from this form of the
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denial of the Utilitarian distinction is the one that the Utilitarians
were most concerned to teach: when we have the ample resources
of plain speech we must not present the moral criticism of institutions as propositions of a disputable philosophy.
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What Is
Hart’s
Point?

We should recognize that if the
women is convicted in 1949 for
what she did (legally) in 1944, the
conviction can hold only by
applying a retroactive law (which is
considered unconstitutional).
It would do no good to punish the
women in 1949 as though what she
did in 1944 was illegal. It wasn’t.
We should not deprive ourselves of
a key source of criticism — i.e., that
the 1944 law, albeit legally valid,
was morally objectionable

